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INTRODUCTION 

 
This position paper offers recommendations to relevant stakeholders as to updating and 

amending Annexes XXX and XXXI to the Association Agreement between the European Union and 
Ukraine (hereinafter – the Association Agreement). These annexes cover Ukraine’s obligations to 
improve its policy and legislation in the areas of environment and climate change. 

We believe that revision of the Annexes XXX and XXXI should have three goals: to update annexes 
text, to widen their scope and to overcome major challenges, which Ukraine has faced during 
implementation of these annexes (Part 1 of this position paper attempts to make an overview of such 
challenges). 

With a view of updating the annexes we propose (a) a comparative table of relevant EU legal acts 
covered by the Annex XXX with indication of the most recent versions of these acts, (b) a table of legal 
acts, which may be included into the Annex XXX, and (c) amended provisions of the Annex XXXI based 
on recent developments in the climate change area. We propose to include three new areas into 
Annex XXX: environmental noise, animal welfare and chemicals. 

With a view of dealing with key implementation obstacles we propose (a) to develop an update 
mechanism for annexes (automatic or periodic), (b) to develop specific provisions aimed at 
overcoming systemic implementation challenges (legal nature of regulations, taking account of EU 
Court case law, etc.) and (c) to include a provision on co-financing of the NATURA 2000 network 
development.  

Our proposals regarding key systemic implementation obstacles are focused on those issues, 
which stem from Ukraine’s non-membership in the EU. We propose three political-legal models to 
overcome such obstacles. By their design, these models are policy options. For this reason, we do not 
offer a drafting proposal/text for relevant provisions, which may be included into the annexes.  

This paper was developed by the staff policy experts of Resource & Analysis Center “Society and 
Environment” under its “European Integration Processes” program. The information in this paper 
reflects situation as of May 28, 2019. 
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PART І. OVERVIEW OF THE SITUATION AND KEY CHALLENGES 

 
Article 363 of the Association Agreement provides that “gradual approximation of Ukrainian 

legislation to EU law and policy on environment shall proceed in accordance with Annex XXX to this 
Agreement”. The annex itself includes approximation timeframes and list of EU legal acts in the 
following areas: (1) environmental governance and integration of environment into other policy 
areas; (2) air quality; (3) waste and resource management; (4) water quality and water resource 
management, including marine environment; (5) nature protection; (6) industrial pollution and 
industrial hazards; (7) climate change and protection of the ozone layer; (8) genetically modified 
organisms. Total: 26 directives and 3 regulations.  

Article 365 of the Association Agreement lists, among other cooperation objectives between the 
EU and Ukraine, the “development and implementation of a policy on climate change, in particular 
as listed in Annex XXXI to this Agreement”. Annex XXXI covers three issues: (a) implementation by 
Ukraine of the Kyoto Protocol, including all eligibility criteria for fully using the Kyoto mechanisms, 
(b) development of an action plan for long-term mitigation of and adaptation to climate change, and 
(c) development and implementation of long-term measures to reduce emissions of greenhouse 
gases. 

Lessons and challenges of implementation 
 
There have been several challenges to implement EU environmental and climate change law 

arising from the fact Ukraine is not a member-state of the EU and from the legal nature of the EU 
law itself: 

 
(1) Difficulties when implementing regulations 
 
Annex XXX includes three regulations to be implemented by Ukraine. In the EU regulations have 

direct effect in all member states. National legislation of Ukraine does not have a legal provision 
enabling a possibility for direct effect of the EU regulations in Ukraine. The Association Agreement or 
its implementing legislation in Ukraine does not include a special mechanism for this (except for free 
trade issues). 

 
(2) Difficulties related to the implementation of some directives arising from their goals and 

scope of application 
 
Usually, directive’s goal has a rather strategic nature. However, there are directives having a 

goal, which is linked to the membership of a state in the EU. In particular, this is true for the nature 
directives, which cover birds “naturally occurring birds in the wild state in the European territory of 
the Member States” or conservation of natural habitats “in the European territory of the Member 
States”. This creates a puzzling situation for Ukraine regarding the goals to be achieved during the 
implementation.  

 
(3) Ignoring EU Court of Justice case law and best practices of the EU member states 
 
Judgements by the EU Court of Justice are an important source of the EU law, containing legal 

interpretations of the EU legal acts. When developing new legal instruments or revising existing 
ones, the EU institutions take into account relevant case law, in particular to avoid implementation 
obstacles in member states or at the EU level. Ukraine cannot take properly into account this 
extensive experience of the EU member states in implementing EU secondary legislation and CJEU 
interpretations. Ignoring CJEU’s case law and practical experience of the EU member states may lead 
to development of the “Ukrainian acquis”. 
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(4) Dynamic nature of the EU legislation 
 
The EU legislation in all areas is not static, but dynamic. The Association Agreement does not 

foresee a mechanism for implementation of the most recent versions of the legal acts or 
involvement of Ukraine to the discussion over issues appearing on the EU agenda. In such situation 
Ukraine is doomed to “catch up with” the EU and to fail properly implement a particular piece of EU 
legislation. 

 
(5) Control over compliance with EU  
 
European Commission oversight and the review by the CJEU have huge impact on effective 

implementation of the secondary legislation of the EU. Ukraine is well beyond the scope of these 
European mechanisms, which are fit for EU member states exclusively. Neither the Association 
Agreement, nor other bilateral or national instruments provide for a mechanism to review 
transposition into national legislation and implementation of the EU secondary legislation in 
Ukraine.  

 
(6) Mutual obligations of the member states 
 
Some directives provide for actions and measures to be taken in cooperation with member 

states at the EU level or special conditions for a member state. Such approach leads to asymmetric 
implementation and places Ukraine off such activities.  
 

(7) Special bodies under directives/regulations 
 
Some directives provide for establishment of special bodies to assist and support 

implementation by the EU member states. Examples include the Committee under Article 8 of the 
Directive on the control of volatile organic compound emissions resulting from the storage of petrol 
and its distribution from terminals to service stations or the Committee articles 16 and 17 of the 
directive on landfill of waste. Being a non-member of the EU, Ukraine cannot benefit from the work 
of such bodies (or get involved). 

 
(8) Financing of measures necessary for implementation  
 
Implementation of some EU legal acts requires significant financing. This, in particular, is true for 

the nature directives: Birds Directive and Habitats Directive. Habitats Directive has a direct provision 
for co-financing by the EU of the measures to designate NATURA 2000 sites (Article 8). Such 
financing was provided through LIFE program and remains critical for functioning of this network. 
Functioning of this network is a key element of the Birds ad Habitats Directives. Currently, Ukraine 
does not benefit directly from such financing programs.  
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PART ІІ. PROPOSALS FOR REVISION OF ANNEXES ХХХ AND ХХХІ 

 

2.1. Proposals for updating directives and regulations listed in Annex XXX 

 
EU directives and regulations listed in Annex XXX to the Association Agreement have been 

subject to amendments and changes (in some cases fully revised or repealed) since the negotiations 
took place over the text of the Association Agreement between the EU and Ukraine. Below we 
propose a table (Table 1) listing required amendments to the Annex XXX with a view of reflecting 
recent1 versions or new acts adopted to replace the acts listed in Annex XXX. 

 
 
Table 1. Proposed amendments to the directives and regulations listed in Annex XXX 
 

№ Directive/regulation in Annex XXX Proposed new text 
 

  
Environmental governance and integration of environment into other policy areas 

1 Directive 2011/92/EU on the assessment of 
the effects of certain public and private 
projects on the environment (codification) 

Directive 2011/92/EU on the assessment of 
the effects of certain public and private 
projects on the environment (codification), 
as amended by Directive 2014/52/EU 
 

2 Directive 2001/42/EC on the assessment of 
the effects of certain plans and 
programmes on the environment 
 

No change 

3 Directive 2003/4/EC on public access to 
environmental information and repealing 
Directive 90/313/EEC  
 

No change 

4 Directive 2003/35/EC providing for public 
participation in respect of the drawing up 
of certain plans and programmes relating 
to the environment and amending with 
regard to public participation and access to 
justice Directives 85/337/EEC and 
96/61/EC 

Directive 2003/35/EC providing for public 
participation in respect of the drawing up of 
certain plans and programmes relating to 
the environment and amending with regard 
to public participation and access to justice 
Directives 85/337/EEC and 96/61/EC, as 
amended by Directive 2011/92/EU and 
Directive 2016/2284/EU 
 

 Air Quality 
5 Directive 2008/50/EC on ambient air 

quality and cleaner air for Europe 
Directive 2008/50/EC on ambient air quality 
and cleaner air for Europe, as amended by 
Directive  2015/1480/EU 
 

6 Directive 2004/107/EC relating to arsenic, 
cadmium, mercury, nickel and polycyclic 
aromatic hydrocarbons in ambient air 

Directive 2004/107/EC relating to arsenic, 
cadmium, mercury, nickel and polycyclic 
aromatic hydrocarbons in ambient air, as 

                                                             
1 As of May 28, 2019. 
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amended by Regulation (EU) 219/2009 and  
2015/1480/EU 
 

7 Directive 98/70/EC relating to the quality 
of petrol and diesel fuels and amending 
Directive 93/12/EEC as amended by 
Directives 2000/71/EC, 2003/17/EC and 
2009/30/EC and Regulation (EC) 1882/2003 

Directive 98/70/EC relating to the quality of 
petrol and diesel fuels and amending 
Directive 93/12/EEC as amended by 
Directives 2000/71/EC, 2003/17/EC and 
2009/30/EC, 2011/63/EU, 2014/77/EU, 
(EU) 2015/1513 and Regulations (EC) 
1882/2003 and 2018/1999 
 

8 Directive 1999/32/EC on reduction of 
sulphur content of certain liquid fuels and 
amending Directive 93/12/EC as amended 
by Regulation (EC) 1882/2003 and Directive 
2005/33/EC 
 

Directive (EU) 2016/802 relating to a 
reduction in the sulphur content of certain 
liquid fuels (codification) 
 

9 Directive 94/63/EC on the control of 
volatile organic compound (VOC) emissions 
resulting from the storage of petrol and its 
distribution from terminals to service 
stations as amended by Regulation (EC) 
1882/2003 

Directive 94/63/EC on the control of volatile 
organic compound (VOC) emissions 
resulting from the storage of petrol and its 
distribution from terminals to service 
stations as amended by Regulations (EC) 
1882/2003 and 1137/2008 and Directive 
(EU) 2018/853 
 

10 Directive 2004/42/EC on the limitation of 
emissions of volatile organic compounds 
due to the use of organic solvents in 
certain paints and varnishes and vehicle 
refinishing products and amending 
Directive 1999/13/EC 
 

Directive 2004/42/EC on the limitation of 
emissions of volatile organic compounds 
due to the use of organic solvents in certain 
paints and varnishes and vehicle refinishing 
products and amending Directive 
1999/13/EC, as amended by Regulation 
(EU) 1137/2008 and Directives 
2008/112/EU and 2010/79/EU 
 

 Waste and Resource Management 
11 Directive 2008/98/EC on waste Directive 2008/98/EC on waste, as 

amended by Regulations (EU) 
№1357/2014, 2017/997 and Directives 
(EU) 2015/1127 and 2018/851 
 

12 Directive 1999/31/EC on the landfill of 
waste as amended by Regulation (EC) 
1882/2003 

Directive 1999/31/EC on the landfill of 
waste as amended by Regulations (EC) 
1882/2003, 1137/2008 and Directives 
2011/97/EU and (EU) 2018/850 
 

13 Directive 2006/21/EC on the management 
of waste from extractive industries and 
amending Directive 2004/35/EC 

Directive 2006/21/EC on the management 
of waste from extractive industries and 
amending Directive 2004/35/EC, as 
amended by Regulation (EU) 596/2009 
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 Water quality and water resource management, including marine environment 
14 Directive 2000/60/EC establishing a 

framework for Community action in the 
field of water policy as amended by 
Decision No 2455/2001/EC and Directive 
2009/31/EC 

Directive 2000/60/EC establishing a 
framework for Community action in the 
field of water policy as amended by 
Decision No 2455/2001/EC and Directives 
2008/32/EC, 2008/105/EC, 2009/31/EC, 
2013/39/EU, 2013/64/EU і 2014/101/EU 
 

15 Directive 2007/60/EC on the assessment 
and management of flood risks 

 

No change 

16 Directive 2008/56/EC Directive establishing 
a framework for Community action in the 
field of marine environmental policy 

Directive 2008/56/EC Directive establishing 
a framework for Community action in the 
field of marine environmental policy, as 
amended by Directive (EU) 2017/845 
 

17 Directive 91/271/EEC on urban waste 
water treatment as amended by Directive 
98/15/EC and Regulation (EC) 1882/2003 
and Regulation (EC) No 1137/2008 
  

Directive 91/271/EEC on urban waste water 
treatment as amended by Directives 
98/15/EC, 2013/64/EU and Regulation (EC) 
1882/2003 and Regulation (EC) No 
1137/2008 
 

18 Directive 98/83/EC on quality of water 
intended for human consumption as 
amended by Regulation (EC) 1882/2003 
and Regulation (EC) 596/2009 

Directive 98/83/EC on quality of water 
intended for human consumption as 
amended by Regulation (EC) 1882/2003 and 
Regulation (EC) 596/2009 and Directive 
2015/1787/EU 
 

19 Directive 91/676/EC concerning the 
protection of waters against pollution 
caused by nitrates from agricultural 
sources as amended by Regulation (EC) 
1882/2003 

Directive 91/676/EC concerning the 
protection of waters against pollution 
caused by nitrates from agricultural sources 
as amended by Regulations (EC) 1882/2003, 
1137/2008 
 

 Nature protection 
 

20 Directive 2009/147/EC on the conservation 
of wild birds 

Directive 2009/147/EC on the conservation 
of wild birds, as amended by Directive 
2013/17/EU 
 

21 Directive 92/43/EC on the conservation of 
natural habitats and of wild fauna and flora 
as amended by Directive 97/62/EC, 
2006/105/EC and Regulation (EC) 
1882/2003 
 

Directive 92/43/EC on the conservation of 
natural habitats and of wild fauna and flora 
as amended by Directive 97/62/EC, 
2006/105/EC, 2013/17/EU and Regulation 
(EC) 1882/2003 
 

 Industrial pollution and industrial hazards 
22 Directive 2010/75/EU on industrial 

emission (integrated pollution prevention 
and control) (recast)  
 

No change 
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23 Directive 96/82/EC on the control of major 
accident hazards involving dangerous 
substances as amended by Directive 
2003/105/EC and Regulation (EC) 
1882/2003 
 

Directive 2012/18/EU on the control of 
major-accident hazards involving 
dangerous substances, amending and 
subsequently repealing Council Directive 
96/82/EC 

 Climate change and protection of the ozone layer 
 

24 Directive 2003/87/EC establishing a 
scheme for greenhouse gas emission 
allowance trading within the Community 
and amending Directive 96/61/EC as 
amended by Directive 2004/101/EC 
 

Directive 2003/87/EC establishing a scheme 
for greenhouse gas emission allowance 
trading within the Community and 
amending Directive 96/61/EC as amended 
by Directive 2004/101/EC, 2008/101/EU, 
2009/29/EU, (EU) 2018/410, Regulation 
(EU) 2019/2009, 421/2014, 2017/2392 and 
Decisions 1359/2013/EU, (EU) 2015/1814 
 

25 Regulation (EC) 842/2006 on certain 
fluorinated greenhouse gases 
 

Regulation (EU) No 517/2014 of the 
European Parliament and of the Council of 
16 April 2014 on fluorinated greenhouse 
gases and repealing Regulation (EC) 
No 842/200 
 

26 Regulation (EC) 2037/2000 on substances 
that deplete the ozone layer as amended 
by Regulations (EC) 2038/2000, (EC) 
2039/2000, (EC) 1804/2003, (EC) 
2077/2004, (EC) 29/2006, (EC) 1366/2006, 
(EC) 1784/2006, (EC) 1791/2006 and (EC) 
2007/899 and Decisions 2003/160/EC, 
2004/232/EC and 2007/54/EC 
 

Regulation (EC) No 1005/2009 of the 
European Parliament and of the Council of 
16 September 2009 on substances that 
deplete the ozone layer, as amended by 
Regulation (EU) 744/2010, 1087/2013, 
1088/2013 and 2017/605 

 Genetically modified organisms 
 

27 Directive 2001/18/EC of the European 
Parliament and of the Council of 12 March 
2001 on the deliberate release into the 
environment of genetically modified 
organisms and repealing Council Directive 
90/220/EEC as amended by Decisions 
2002/623/EC and 2002/811/EC, 
Regulations (EC) 1829/2003 and (EC) 
1830/2003 and Directive 2008/27/EC 
 

Directive 2001/18/EC of the European 
Parliament and of the Council of 12 March 
2001 on the deliberate release into the 
environment of genetically modified 
organisms and repealing Council Directive 
90/220/EEC as amended by Decisions 
2002/623/EC and 2002/811/EC, Regulations 
(EC) 1829/2003 and (EC) 1830/2003 and 
Directive 2008/27/EC,  (EU) 2015/412 і (EU) 
2018/350 
 

28 Regulation (EC) No 1946/2003 of the 
European Parliament and of the Council of 
15 July 2003 on transboundary movements 
of genetically modified organisms 
 

No change 
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29 Directive 2009/41/EC of the European 
Parliament and of the Council of 6 May 
2009 on the contained use of genetically 
modified micro-organisms 
 

No change 

 

2.2. Proposals for adding new legal acts to the Annex XXX of the Association Agreement 

 
Several important legal instruments (acts) of the EU environmental acquis were left outside the 

scope of negotiations of the Association Agreement. Ukraine has reported on progress in 
implementation of the Annex XXX to the Association Agreement, at least regarding some legal acts. 
In addition, some EU environmental legal acts (not currently included into the Annex XXX) are 
subject to Ukraine’s commitments under other regional cooperation platforms (such as Energy 
Community), multilateral environmental agreements and/or international technical assistance 
projects under implementation in Ukraine. This creates conditions for widening the scope of the 
approximation commitments by Ukraine towards the EU legislation.  

Therefore, we are confident there is a need to consider adding additional EU environmental 
legal acts to the Association Agreement. Below we propose a possible list (wish-list) of such acts, 
which we composed based on the current commitments by Ukraine and/or relevance for Ukraine. 
Each proposed new act is subject to discussion as to its relevance and added value with a view of 
addressing current needs/problems in Ukraine and widening EU-Ukraine cooperation on 
environmental protection to create a comprehensive and coherent legal framework in line with EU 
standards. 

We propose, in particular, to include three additional areas in the Annex XXX: animal welfare, 
chemicals and noise pollution. Animal welfare is covered to the extent it is subject to the EU 
environmental aquis (as opposed to phitosanitary issues and, respectively, trade related provisions 
under the Association Agreement, Art.59). 

This list is not exhaustive and may be amended based on outcomes of political and expert 
consultations, including public discussion.  

 
Table 2. Proposals for adding new legal acts to the Annex XXX 
 
 Legal act title and timeframe2 

 Environmental governance and integration of environment into other policy areas 

1 Directive 2004/35/CE on environmental liability with regard to the prevention and 
remedying of environmental damage 
3 years 
 

 Waste and Resource Management 

2 Regulation (EC) No 1013/2006 on shipments of waste 
5 years  
 

3 Directive 2012/19/EU on waste electrical and electronic equipment (WEEE)  
2 years 

                                                             
2 Proposed timeframes are transposition timeframes based on relevant provisions of such legal acts. If a particular act 

is to be included, its implementation timeframes need to be set individually taking account of the provisions and content of 
such act. 
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4 Directive 2006/66/EC of the European Parliament and of the Council of 6 September 
2006 on batteries and accumulators and waste batteries and accumulators and 
repealing Directive 91/157/EEC  
2 years 
  

5 Directive 94/62/EC on packaging and packaging waste 
2 years 
 

6 Directive 2000/53/EC on end-of life vehicles 
2 years 
 

 Water quality and water resource management, including marine environment 

7 Directive 2006/118/EC of the European Parliament and of the Council of 12 December 
2006 on the protection of groundwater against pollution and deterioration 
3 years 
 

8 Directive 2008/105/EC on environmental quality standards in the field of water policy 
2 years 
 

9 Directive 2006/7/EC concerning the management of bathing water quality  
2 years 
 

10 Directive №2019/…/EU on the reduction of the impact of certain plastic products on the 
environment 
2 years 
 

 Nature protection 

11 Regulation (EU) No 995/2010 laying down the obligations of operators who place timber 
and timber products on the market 
3 years 
 

 Industrial pollution and industrial hazards 

12 Directive (EU) 2015/2193 on the limitation of emissions of certain pollutants into the air 
from medium combustion plants 
2 years 
 

 Animal welfare (new section) 

13 Directive 2010/63/EU on the protection of animals used for scientific purposes 
3 years 
 

14 Directive 1999/22/EC relating to the keeping of wild animals in zoos 
3 years 
 

15 Regulation (EC) No 1523/2007 banning the placing on the market and the import to, or 
export from, the Community of cat and dog fur, and products containing such fur  
1 year 
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 Chemicals (new section) 

16 Regulation (EC) No 1907/2006 concerning the Registration, Evaluation, Authorisation 
and Restriction of Chemicals (REACH) 
5 years 
 

17 Regulation (EC) No 1272/on classification, labelling and packaging of substances and 
mixtures,  
1 and 5 years 
 

 Noise pollution (new section) 

18 Directive 2002/49/EC relating to the assessment and management of environmental 
noise 
2 years 
 

 

2.3. Proposals for updating Annex ХХХІ 

 
Provisions of the Annex XXXI needs update to reflect the developments in the climate policy at 

international and national levels. Since the Association Agreement negotiations took place, Paris 
Agreement has been signed and ratified by both Ukraine and the EU. 

Future climate policy cooperation between Ukraine and the EU should be based on main 
principles and goals of the Paris Agreement. In particular, we propose to revise Annex XXXI by 
introducing the following: 

(1) Strengthening ambitiousness of the nationally determined contribution by Ukraine to 
support Paris Agreement goals, in particular that of holding the increase in the global 
average temperature; 

(2) Implementation of the low carbon development strategy covering four groups of tasks: 
energy efficiency, renewable energy, modernization and innovations, transformation of 
market and institutions; 

(3) Increasing climate change adaption capacity through development of relevant instruments 
and their practical implementation; 

(4) Ensuring integration of climate change policy into other policies, in particular through 
integrating relevant provisions into strategic documents in energy, transport and agriculture 
sectors; 

(5) Supporting investments in  renewable energy and energy efficiency with a view of making 
finance flows consistent with a pathway towards low carbon development.  
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PART ІІІ. PROPOSALS FOR IMPROVING IMPLEMENTATION MECHANISMS  

 

3.1. Introducing clear mechanism for updating legal acts included into the Annex XXX 

 
A clear update mechanism needs to be developed to ensure proper implementation of the legal 

acts covered by the Annex XXX of the Association Agreement by reflecting amendments and changes 
introduced to such acts. Article 463 of the Association Agreement empowers the Association Council 
to update and amend annexes to the Association Agreement. However, this provision is insufficient 
for effective update of the acts in practice.  

Such mechanism may take two forms: 

• Automatic update, which means introducing relevant provision into the Annex XXX with 
a commitment by Ukraine to take into account all amendments and changes, to which 
such acts were subject to; 

• Periodic update, which means introducing a provision into the Annex XXX putting an 
obligation on the Association Council to periodically (not less than biennially) update the 
versions of the acts, included into Annex XXX. 

 

The first approach has an advantage that implementation of the all EU legal acts covered by the 
Annex XXX will take into account relevant amendments and changes to such acts. This would deprive 
parties of the burden of periodical considerations and decision-making. However, it is likely to be 
politically unacceptable for Ukraine to take a commitment to implement legal acts of unknown 
content and with no influence on future amendments process. That is the reason for proposing the 
term “take into account”. In turn, “taking into account” weakens legal implications for Ukraine and 
may be perceived by some public authorities as only recommendatory.  

The second approach has an advantage of putting a clear legal obligation to implement most 
recent versions of the legal acts upon decision by the Association Council. Such approach creates 
clear legal consequences for Ukraine regarding implementation of the specific time-versions of the 
acts. The Association Council may delegate this power to the Association Committee. A clear 
weakness of this approach is its periodic nature, which in a way foresees a continuous “catching up” 
by Ukraine in the implementation process.  

3.2.  Overcoming obstacles stemming from non-membership of Ukraine in the EU 

 
Most obstacles reviewed in the Part I of this paper are due to the non-membership of Ukraine in 

the EU. Revision of the Annexes XXX and XXXI provides for unique opportunity to take some steps 
aiming at overcoming such problems. 

The solution largely depends on a political-legal model to be chosen. We can describe three 
possible models: 

• “Trade model”, as foreseen by the Association Agreement for the purpose of Deep and 
Comprehensive Free Trade Area; 

• “British model” (Brexit model), as foreseen by the draft withdrawal agreement between the 
UK and the EU; 

• “General Ukrainian model”, including status quo option. 

 
“Trade model” offers the most solid approach and can address almost all implementation 

problems by Ukraine stemming from its non-membership in the EU. In practical terms, it almost 
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equals Ukraine to an EU member state for the purpose of implementation and compliance control 
(legal effect of the EU case law, automatic update, etc.). Annex XVII to the Association Agreement is 
a direct example of such model. 

Implementation of such model requires introducing a special appendix to Annex XXX. By analogy 
with Annex XVII and Appendix XVII-1 “Horizontal adaptations and procedural rules”, such new 
appendix needs to include provisions related to implementation of regulations, full compliance with 
CJEU case law interpretations, references to member states and institutions, territories, mutual 
obligations, reporting and information exchange. 

“British model” is based on approach, taken during drafting process of the withdrawal 
agreement between the EU and the UK. Its main value is that the model as such can be considered 
as viable alternative, which in general is acceptable to the EU while being softer when compared to 
the “trade model”. In addition, “British model” was developed for a country with extensive practical 
experience of implementation of the EU environmental acquis. The model is shaped in the Part 2 
“Environmental protection” of the Annex 4 to the draft withdrawal agreement between the EU and 
the UK (being part of a protocol on Northern Ireland/Ireland). This part of the draft agreement 
represents so called backstop scenario for UK’s withdrawal.  

This models comprises several elements: (a) a non-regression principle (not relevant for 
Ukraine), (b) establishing key principles of environmental law (which are already covered by the 
Art.292 of the Association Agreement as environmental policy principles), (c) identification of key 
decision-making powers related to some EU legal acts and empowering a joint body to take such 
decisions (by analogy – the Association Council under the Association Agreement), (d) a 
commitment by the UK to ensure effective monitoring and enforcement of environmental laws 
(including by creating a special independent body). 

Using “British model” would need an amendment or new appendix to the Annex XXX setting 
clear provisions regarding (a) powers of the Association Council to take specific decisions needed for 
implementation of specific directives or regulations (such as approving best available techniques 
under the Industrial Emissions Directive), (b) a commitment to ensure effective monitoring and 
enforcement by an independent national body. This model seems to partially solve implementation 
obstacles and allows an individual approach to the institutional (decision-making) challenges under 
specific directives.  

“General Ukrainian model” is the current model under the Association Agreement. Using a 
different model (neither so called trade, nor British) can be justified by a number of reasons. First of 
all, Ukraine is only approximating its legislation to the EU acquis and is not preparing for 
membership in the EU. From this perspective, full implementation of the environmental acquis may 
be seen as an ultimate goal only, allowing for better prioritization and resources allocation.  

Problems with the current model were highlighted in the Part I of this paper. This is a key reason 
not to accept status quo alternative as a policy option. Therefore, we recommend to modernize 
“general Ukrainian model” with a view of addressing key obstacles in implementation of the Annex 
XXX. 

Using this model would require a new provision in Annex XXX (or new appendix) aimed at 
creating framework for solving problems already faced in the process of implementation of this 
Annex: 

• clear approach to implementation of regulations; 
• commitment to take account of implementing decisions, CJEU case law and best 

practices by MS; 
• empowering the Association Council to establish special provisions for implementation 

of some directives and regulations, where scope of application and/or institutional 
arrangements require clarification for Ukraine (Birds Directive on hunting and 
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designation/changing SPA’s, Habitats Directive on designation/changing SCI’s, Directive 
2010/75/EU on approving BATs, Directive 94/63/EU, Directive 1999/31/EC, etc.); 

• monitoring and enforcement of the EU environmental legislation in Ukraine; 
• addressing the issue of mutual obligations between/among member states. 

 
This model’s strength is addressing and focusing on specific challenges already faced by Ukraine. 

 

3.3 Financial mechanism for nature protection 

 
Revision of the annexes must address the issue of financing for implementation of some 

provisions of the nature directives: establishment of NATURA 2000 network. It is evident that 
NATURA 2000 network would not have been possible in the EU member states without co-financing 
by the EU. Moreover, Article 8 of the Habitats Directive has a specific wording on co-financing of the 
NATURA 2000 sites designation by the EU. 

Annex XXX should be amended with a provision as a minimum acknowledging possibility of 
Ukraine to join NATURA 2000 financing programs, including LIFE. Implementing nature directives 
without establishing NATURA 2000 makes no sense (Bern Convention’s Emerald Network does not 
create real conditions for functioning of such sites in Ukraine and does not require implementation 
of the nature directives). Such provision could also set general framework for technical and financial 
assistance by the EU to Ukraine in the environmental acquis implementation.  

For further information, please contact: 
 

Mrs. Nataliya ANDRUSEVYCH 
Chair 
Resource & Analysis Center “Society and Environment” 
nataliya.andrusevych@rac.org.ua  
 

 
Resource and Analysis Center “Society and Environment” is a think-tank non-profit organization.  
Our mission: Environment 3D — relevant and timely analysis for meaningful changes in society 
Our vision: Environment and human being are in the focus of state policy 
www.rac.org.ua  
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